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Lothar Funk

EIRO comparative study: Developments in European Works Councils – case of Germany
This study gives an assessment of European Works Councils (EWC) to date in Germany. There have probably been ten to twenty new agreements signed since 2002 in companies with German headquarters. Renegotiations are not followed systematically by trade union headquarters, or any other national organisations. The study describes, however, some recent examples. Furthermore, the study highlights the impact of EU enlargement on EWCs that affect German companies. It also outlines the opinions of social partners on the operation of the EWC directive. Trade Unions want to change the EWC Directive, whereas employers federations argue that the potential of European works councils cannot be increased by modifying the EWC directive and extending its scope.

Introduction

In April 2004, the European Commission launched consultations with EU-level social partner bodies on measures to enhance the effectiveness of European Works Councils (EWCs), including the possible revision of the 1994 EWCs Directive (EU0405203F). In May 2004, the accession of the ten new member states extended the geographical reach of the EWCs Directive from 18 to 28 countries, i.e. 25 EU member states plus a further three countries belonging to the European Economic Area (EEA).

Against this background, the aims of this comparative study are:

1. To contribute to the assessment of EWCs to date by examining key recent developments relating to the operation of EWCs including:

· new or revised EWC agreements, including following mergers, takeovers and disposals;

· developments in EWC practice, including the influence of EWCs on the handling of transnational restructuring and the conclusion/significance of agreements or joint texts negotiated by EWCs; and

· the incidence and outcome of litigation concerning EWCs.

2. To identify the impact of EU enlargement on EWCs in terms of the increase in the number of multinational companies now covered by the Directive, the extension of existing EWCs to include representatives from the new member states and the implications for their operation and functioning, including the integration of representatives from the new member states. 

(In addition to the material generated by this questionnaire, which is for the EIRO national centres in the 15 old EU members states plus Norway, the comparative study will take account of features to be prepared by EIRO national centres in countries which joined the EU in May 2004 looking at: the key provisions of and national debates surrounding national measures to transpose the EWCs Directive; the companies headquartered in their countries which have now come within the scope of the Directive; and the experience to date of the process of the enlargement of existing EWCs to include employee representatives from the accession countries.)

3. To highlight government, employer and trade union views on whether and how the EWCs Directive should be revised, and to identify the means, if any, which exist to facilitate the diffusion of good practice between EWCs.

There is of course already a substantial body of research and other material relating to EWCs. National centres should in general confine themselves to commenting on developments since the beginning of 2002.

Questionnaire

1. The operation/experience of EWCs

1.1 Approximately how many new EWC agreements have been concluded by companies headquartered in your country since the beginning of 2002?

The European Trade Union Institute’s (ETUI) figures for Germany in 2002 were 100. The European Economic and Social Committee (http://eescopinions.esc.eu.int/EESCopinionDocument.aspx?identifier=ces%5Csoc%5Csoc139%5Cces1164-2003_ac.doc&language=EN) says there are 155 German agreements. New EWCs with German headquarters were signed in some large service sector companies, such as Deutsche Post (2003) (DE0309204F), Deutsche Telekom AG (2004) (http://www.ebr-service.de/?page=art&artid=78) and Thomas Cooke (2003). Schmitz Cargobull, Bahlsen and Radisson have also signed since 2002. (http://www.soliserv.de/ebr-news_20-04-04.htm) The German Metalworkers’ Union (IG Metall) reported six new German-based companies with new agreements since 2002.  Other companies have moved their headquarters out of Germany. Total figures are not available, but there have probably been between ten to twenty new agreements signed since 2002 in companies with German headquarters. 

1.2 Please summarise any information available on the extent to which EWC agreements have been revised by the parties. What are the main changes? Please give examples of the reconstitution of EWCs following mergers, takeovers and disposals, highlighting key features. 

Renegotiations are not followed systematically by trade union headquarters, or any other national organisations. In the building and construction industries, the EWCs have been carefully examining the effects of the EU-enlargement and revising their agreements accordingly. For example, HeidelbergCement AG renegotiated its original Article 13 agreement of 1996 in February 2004. The new agreement now allows for at least one delegate from each of the 18 EU countries where it operates (including the new applicant countries), plus extra delegates for each 1000 employees per country. It also improved the EWC’s working conditions, its information and consultation rights and increased the length of EWC meetings. (http://www.igbau.de/db/v2/frameset.pl). Changes due to mergers are commonplace in the building industry. A recent one involves the takeover of Dyckerhoff AG by the Italian concern Buzzi Unicem S.p.a (http://www.igbau.de/db/v2/frameset.pl). Changes caused by mergers are often a chance for the EWC agreement to be improved, as they have noticed where deficiencies have occurred in the former agreements. In the chemical sector, the EWC at the pharmaceutical company Aventis was actively involved with the negotiations of the sale of a part of the concern to the Bayer Group, leading to a French trade union representative having a seat of Bayer’s supervisory board (Bicknell, 2004). Degussa’s European Forum continued to add members to its EWC following mergers and acquisitions until it grew too big (nearly 50) and so has since been reduced to approximately 30 members again. The EWC officer of the German Metalworkers’ Union IG Metall  reports that improvements have often been made concerning the timing or extent of information when agreements have been revised or renegotiated. After takeovers seat allocations are usually redistributed to take account of the new workforce composition. A notable merger (http://www.azom.com/news.asp?newsID=828) took place between Alcan and Pechiney in 2003/4, with the two previous EWCs continuing to exist and liase with one another until the final structure of the newly merged company becomes clear.

1.3 Have there been any instances in which EWCs have been able to influence the handling of transnational restructuring within companies headquartered in your country (or in American, Japanese or other non-EEA-based companies with major operations in your country) – or, conversely, where the EWC has not been consulted about transnational restructuring? 

This is of course the main area of EWC activity, with both positive examples of EWC participation and examples of no participation. In Bicknell’s (2004; see for a short overview on the method of this study http://www.usg.uu.nl/irec/Workshopprogr.pdf) survey of 128 EWC representatives, 56 respondents gave examples of the EWC successfully organising industrial relations activities. These included such items as preventing plant closures, organised restructuring plan, and organising a joint venture. Equally, there were 45 comments which referred to industrial relations deficits of their EWC as being amongst their negative EWC experiences. These included too little information, too late, not being informed about company closures, inability to prevent redundancies and lack of legal sanctions if agreements cannot be reached. Recent examples of EWC protests are Otis-Deutschland transferring production from Germany to the Czech Republic in May 2004 (http://www.ebr-service.de/?page=art&artid=82 ) and LG Philips EBR protesting in December 2003 against a plant closure in Aachen (http://www.ebr-service.de/?page=sea).

1.4 Have any EWCs in companies headquartered in your country (or in American, Japanese or other non-EEA-based companies with major operations in your country) negotiated agreements or joint texts with management. If so, please provide details.

There is no central collection point for this information. Bicknell’s (2004) survey identified twelve companies out of 63 which had negotiated joint texts or framework agreements. Of these, only three were German-based EWCs. Three other German-based companies were working on agreements. Some companies had signed several framework agreements which had not yet been finalised. The 12 companies investigated had signed 29 Framework Agreements, covering a wide range of issues. The most common issue was health and safety, but four companies had agreements on restructuring, social and trade union rights and training. The other topics dealt with job guarantees, protection from dismissal, data protection and outsourcing.

1.5 Has any litigation/other enforcement proceedings concerning EWCs taken place in your country? If so please provide brief details, including the impact/significance of any key rulings.

Examples of companies forced to provide information necessary to establish an EWC are Bofrost, Kühne & Nagel and ADS Anker. The European Court of Justice confirmed the right of workers in the EU to receive this information, even if the enterprise is based in a non EU country, as was the case for Kühne & Nagel, which is based in Switzerland (DE0404202N). The German Labour Justice Court confirmed this ruling on 29 June 2004. Litigation involving collective and individual EWC rights took place at Jungheinrich and Crawford Tor (source: IG Metall, EBR Netzwerk officer). 

2. The impact of EU enlargement on EWCs

2.1 Has any assessment been made of the number of additional companies headquartered in your country which have come within the scope of the Directive as a result of employees in the 10 new member states counting towards the Directive’s thresholds? Are any of these companies known to have established EWCs or to be in the process of doing so?

This issue has not been tracked specifically. There could be quite a few smaller sized companies that will now come under the scope of the directive as much expansion into the new EU countries has been done by smaller sized companies in particular. The German Confederation of Trade Unions (Deutscher Gewerkschaftsbund, DGB) highlights the problems facing Aventis’ EWC (before the Aventis takeover by Sanofi) from its point of view (http://www.berlin-brandenburg.dgb.de/eu_frameset.html?http://www.berlin-brandenburg.dgb.de/article/articleview/1875/1/210~main). In Poland and Hungary, due to the lack of national trade union operations, it is very difficult to find any representative at all if the plant is not represented by a trade union. In these cases, it is up to the EWC  to try to organise works council elections in order to find a representative.

2.2 Please summarise any data available concerning the extent to which existing EWCs in companies headquartered in your country have been enlarged to include employee representatives from the 10 new member states. Please give examples of any major changes to existing EWC agreements which this has involved. 

No comprehensive German data has been collected. The IG Metall refers to European Metalworkers’ Foundation (EMF) data, which indicates at least 153 EWCs which are affected, and a further 21 which probably will now come under the directive.

In interviews with 14 EWCs, Bicknell (2004) identified six (out of ten) German-based EWCs which already had representatives from Poland, Hungary and  the Czech Republic either as full or guest members at their EWC meetings before the May 2004 accession date. One company also had a Romanian representative, which is still an applicant country. Information gathered from interviews carried out between September 2003 and March 2004, showed that the 10 German-based EWCs all had made arrangements for the extension. Many of their EWC office-holders had been on recent trips to Eastern Europe to make contacts with their counterparts and some had already had representatives attend their meetings as guests. Due to the small number of employees involved in some cases, there were discussions about whether in certain cases the Baltic states would be grouped and receive just one representative. In other companies, thresholds of 150 employees existed, excluding Eastern European representatives on those grounds. The only countries mentioned where new representatives would come from were; Poland, Hungary, Czech Republic and Slovenia.

2.3 Have any assessments been made of the impact of the enlargement of EWCs on:

· the integration of employee representatives from the new member states; and

· the operation/effectiveness of the EWCs concerned?

No comprehensive assessment available. The German trade unions have provided their EWCs with information about the EU enlargement and how to integrate and involve representatives from the accession countries in their EWCs. Training courses and website information is available (see for example http://www.verdi.de/mitbestimmung/ebr and http://www.igmetall.de/betriebsraete/eurobr/). Overall, enlargement is regarded as a  positive aspect of EWC development, even though it is recognised that some difficulties and adjustments will be necessary. German workforces appear to be  worried about the outsourcing of jobs to lower-wage, Eastern European countries. Therefore, IG Metall stepped up a campaign against outsourcing (http://www.germany-info.org/relaunch/info/publications/week/2004/040618/economy3.html).

Bicknell’s research (2004) revealed that many German EWC representatives were finding it difficult to make any contact at all with their counterparts from the accession countries. This was due to language difficulties, and the lack of comprehensive workplace representation structures in the new partner countries. Where representatives from the new member states had attended meetings, it was felt that their expectations of what an EWC could do were sometimes too high or not realistic. Reports in publications of the Hans Böckler Foundation confirm these results in general (http://www.boeckler.de/cps/rde/xchg/SID-3D0AB75D-BE0F06A5/hbs/hs.xsl/164_30844.html and http://www.boeckler.de/cps/rde/xchg/SID-3D0AB75D-BE0F06A5/hbs/hs.xsl/164_29255.html).

3. Review of EWCs Directive/promotion of good practice

3.1 Have the government, employers’ organisations and trade union bodies in your country made known their views on whether and how the EWCs Directive should be revised? If so, please summarise these. If not, please outline the general approach to EWCs taken by each of these parties in recent years.

See for an overview on different opinions on the issue a special homepage on the EWC directive revision ( www.euro-betriebsrat.de/ebr/113.php). 

The Confederation of German Trade Unions (Deutscher Gewerkschaftsbund, DGB) wishes to revise the EWC directive, to strengthen information and consultation rights, to introduce more effective sanctions if companies do not comply with the directive and its provisions, and to reduce the threshold from the present 1000 employees to 500. The DGB is basically in agreement with the position of the European Trade Union Confederation (ETUC) concerning the EWC revision (www.deg.-uni-bremen.de/presse/487.html), but would give a higher priority to the above mentioned items (http://www.ebr-service.de/upload/law/egb.pdf).

According to IG Metall, ETUC, in coopereation with EMF, the DGB and the IG Metall among others, are currently developing a proposal for the improvement of the EWC Directive. IG Metall raises the following main points: first, the current employment thresholds which must be met in order to establish a European works council should be reduced; second, the rights to information and consultation must be clarified in the Directive; third, the period of negotiation with the Special Negotiation Body should be shortened and negotiations must be held at least twice a year; fourth, members of the Special Negotiation Body and the EWC must be accorded the right to education and training, especially language training; fifth, the EWC, when established according to the minimum standards laid out in the Directive, must have the right to establish further committees beyond the steering committee; sixth, the EWC Directive should include binding trade union rights in recognition of the important role played by trade unions in the work of EWCs (http://www.igmetall.de/betriebsraete/eurobr/englisch/richtlinien_forderungen_engl.html).

The Confederation of German Employers’ Federations (Bundesvereinigung der Deutschen Arbeitgeberverbände, BDA) informed its members on their obligations to extend the EWC directive to the new member states as of May 2004, but is not in favour of any revision or extension of the EWC directive according to its statement on the first-stage consultation of the social partners. The BDA highlights the main reasons for this opinion by pointing out that the weaknesses of the directive identified by the European Commission do not justify a revision. In the view of German business, the aspect of EU enlargement is of particular relevance with regard to whether or not the directive should be revised. Undertakings must be given the opportunity to involve management and employees from the new EU Member States in their practices and at the same time pass on their experience. They should not be expected to have to cope with changes to the current EWC directive. Against this background, the potential of European works councils cannot be increased by including further or modified rules in the EWC directive.

Therefore, the BDA concludes that the companies involved at company level must be left free to address their individual problems and requirements on a customised basis within the existing framework (...). In order to maintain and increase acceptance of the European works council or the information and consultation procedure, good examples and practice-related guidelines can be suitable instruments, but not a revision of the EWS directive. German business advocates the opening of social dialogue at EU level on the basis of article 139 TEC with the objective of reaching agreement on practice-relations or guidelines for undertakings when applying the existing directive 

Moreover, the BDA declared clear that criticisms aired about the information and consultation procedures in connection with restructuring cases (...) should be firmly rejected. The cases referred to in the consultation document related to application of national law. These problems have been solved in the meantime. It cannot be concluded from this that a revision of the EWC directive is necessary.

Finally, the BDA made clear that in its opinion, a reduction of the current threshold values would not reflect the actual situation in undertakings. The establishment of European works councils in undertakings with fewer than 1000 employees would result in an administrative and financial burden disproportionate to the size of these undertakings, given that many of the associated costs are independent of company size (http://www.ettk.ee/upload/koolitus_fail/BDA-Stn-EBR_E.pdf).

According to the responsible person in the ministry for Economics and Labour, the Federal German Government is awaiting the responses of the social partners to the question of how the European Works Councils Directive shall develop in the future. In the coalition agreement between the Social Democratic Party of Germany and the Alliance 90/The Greens of 16 October 2002, the following was signed by representatives of both parties: Information, participation and co-determination rights for employees make a considerable contribution to Germany’s economic and social stability. The Federal Government will therefore also champion the idea of advancing co-determination rights for employees at European level. (http://www.gruene-partei.de/cms/gruene_work/rubrik/0/824.coalition_agreement.htm)

In a statement from 2003, the Federal Government judged the current German Law on European Works Councils (which came into force on 1 November 1996 after the Directive had been transposed into national law) positively: The Law on European Works Councils, by offering a great deal of flexibility, ensures a practical and cost-effective way of providing cross-border information and of listening to employees. (…) The economic opportunities of the European single market have, thereby, been complemented by the social component of workers’ participation. In an era of globalisation, the Law on European Works Councils helps to secure a social dimension, and it also helps to contribute to a greater acceptance amongst workers of the European idea. (http://www.bmwi.de/Redaktion/Inhalte/Downloads/br-mitbestimmung-ein-gutes-unternehmen,property=pdf.pdf).
3.2 In view of the European Commission’s emphasis on measures to promote the effectiveness of EWCs, what, if any, mechanisms exist in your country to promote the diffusion of good practice amongst EWCs by, for example, public bodies, employers’ organisations, trade unions, management consultancies and other organisations? Is there any evidence of EWCs in companies based in your country learning from, adopting and adapting good practice from other EWCs in other companies, sectors and/or countries?

Diffusion of good practice is organised by the German trade unions, that have all actively supported the process of stablishing EWCs following the adoption of the EWC Directive, primarily through their EWC advisors if possible, and also in participation with their colleagues in the European Industry Federations and at the ETUC.  IG Metall produces a lot of information and literature to support and encourage active EWC work. The Trade Union for Building, Forestry, Agriculture and the Environment (Industriegewerkschaft Bauen-Agrar-Umwelt, IG BAU) offers annual training courses, to which partners from abroad are also invited (but without translation facilities) (http://www.igbau.de/db/v2/frameset.pl). The United Services Union (Vereinte Dienstleistungsgewerkschaft, ver.di) operates through its contact advisors and co-operates with Union Network International (UNI ) at the European level (http://www.verdi.de/0x0ac80f2b_0x0001dabd). The Mining, Chemicals and Energy Industrial Union (IG Bergbau, Chemie, Energie, IG BCE) and the Trade Union of Food, Beverages, Tobacco, Hotel and Catering and Allied Workers (Gewerkschaft Nahrung-Genuss-Gaststätten, NGG) work closely with their European Federation of Trade Unions in the Food, Agriculture and Tourism Sectors (EFFAT), providing information and access to training courses whenever possible and on best practice examples. EWCs are being encouraged to focus on certain areas of activity such as health and safety, anti-discrimination, employee data protection etc. (http://www.effat.org/English/index.htm). Bicknell’s research (2004) highlightse examples where German-based EWCs have set up procedures in countries with several unions or establishments to enable their representatives to meet and discuss national issues and standpoints before attending EWC meetings.

According to BDA, however, the positive role of trade-union organisations regarding EWCs must not be highlighted in a one-sided manner. The central role of management and employees should not be disregarded. As quite a few EWC agreements have been concluded in companies, it is clear that undertakings in particular have made considerable efforts in connection with transnational information and consultation of employees. (...) The concept of European works councils has only been able to take root in so many undertakings because both sides – employers and employees alike – have worked together successfully. (...) Practice on the ground has shown that the possibility to find customised solutions in undertakings can increase the acceptance and efficiency of this instrument. This flexible approach must continue to be determinant for shaping and applying the EWC directive in the future. (...) In order to pursue and enhance the successful work done to date, good examples such as practice-related orientations or guidelines for applying the current directive are suitable instruments, but not a revision of the EWC directive (http://www.ettk.ee/upload/koolitus_fail/BDA-Stn-EBR_E.pdf).

4. Commentary by the national centre

In general, this study shows that it is probably too early to undertake a thorough and systematic evaluation of the practical implications of EWCs although the current directive appears to have resulted in successful work done to date in a number of companies. Nonetheless, it has to be taken into account, that, for example, according to the Employers’ organisations of the Metal Trades in Europe (WEM)at the European level many companies do not consider that, as yet, [EWCs] have added much, if any value to their business (http://www.wem.org/positiondocs/WEM%20-%20revision%20EWC.doc).

From the point of view of leading trade union representatives and some members of EWCs, problems plague the operation of EWCs, for example, the lack of common language and the cost of the meetings (travel, accommodation). Therefore, these critics demand better information and consultation procedures, for example the introduction of a right to training; extended facilities of EWC members; and more regular meetings.

However, according to the BDA, new regulations in such a direction will result in further cost burdens imposed on employers. This will mean that such changes will probably decrease job creation and will hamper the task to fight unemployment. Moreover, according to WEM, it must not be forgotten that already with the current regulations companies from WEM industries with EWCs consider that they are relatively expensive to operate and involve a considerable amount of management time and effort. This is possibly true also for other sectors. Against this background and taking into account existing trade-offs, it seems that the current flexible approach in which EWCs are the result of rather free agreements negotiated between management and employee representatives at the company level is more reasonable than new regulations that impose additional costs on employers.

(Lothar Funk, Cologne Institute for Business Research, IW)
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(Bicknell’s research was carried out in 2003, using questionnaires sent out via e-mail (128 responses were received) and then followed up by in-depth interviews with selected respondents (14 in total))

Length and format

The responses of the national centres should be no longer than 2,000 words.

Important: Please use this EIRO template questionnaire to respond, filling in the answer to each question underneath that question, and then submit it in the normal way.

If you have any queries on administrative issues (deadlines, submission etc), please contact Shivaun Lindberg in the first instance. If you have any queries on the content of the information requested, please contact the UK national centre (mark.hall@warwick.ac.uk), which is coordinating the study.

Timetable

The deadline for the submission of responses to the normal EIRO submission e-mail address by national centres is 10 September 2004. 

The procedure after that date is as follows:

· EIRO technical editor passes on national responses to coordinating national centre – the UK.

· Coordinating national centre produces the comparative study and delivers it to EIRO editing unit for final edit by 22 October 2004.

· Editor makes queries to national centres and coordinating national centre, as necessary.

· Comparative study formatted and loaded onto database by 19 November 2004.

