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Mark Hall and Paul Marginson

EIRO comparative study: Developments in European Works Councils – case of the UK
The following is the UK national centre’s response to the June 2004 questionnaire for the EIRO comparative study on developments in European Works Councils.

1. The operation/experience of EWCs

1.1 Approximately how many new EWC agreements have been concluded by companies headquartered in your country since the beginning of 2002?

There is no requirement under the UK’s implementing legislation to register EWC agreements hence a precise figure is not available. Comparing ETUI figures for the number of UK-based companies with EWCs suggests that just three new EWCs had been established between ETUI’s November 2002 and November 2003 reports (the total rising from 93 to 96 UK-based companies). New EWC agreements in UK-based companies include that at IMI (EWCB 44 p.3).
1.2 Please summarise any information available on the extent to which EWC agreements have been revised by the parties. What are the main changes? Please give examples of the reconstitution of EWCs following mergers, takeovers and disposals, highlighting key features.

There are no figures available on how many EWC agreements in UK-based companies have been revised.

The EWC agreement at the UK-based Diageo drinks group was revised in October 2002 (EWCB 43 p.2). The revised agreement included a strengthened definition of how consultation should proceed, including that it should take place before final decisions are taken. This followed a dispute in 2000 when employee representatives on the Diageo EWC claimed that they had not bee consulted properly about job cuts  at the Guinness plant in Dundalk, Ireland (EWCB 34 p.4).The revised agreement also included as an appendix a ‘statement of best practice guidelines on redeployment, redundancy and outplacement’.

In June 2003 a new European Employee Communication Council (EECC) was established at the Royal Bank of Scotland (RBS), following RBS’s acquisition of the NatWest Group in 2000. The new body superseded the NatWest Group Staff Council that had existed since 1996. The previous NatWest Group Staff Council agreement had been seen as somewhat unusual in that it was global rather than European in scope. Moreover, employee representation was based on business constituencies rather than national workforces (though UK-based representatives filled most of the seats), and the agreement contained certain other innovative elements including provision for the Council chair to alternate between management and the employee side and for the reimbursement of the costs of childcare for Council members. However, RBS adopted a more ‘conventional’ approach to the constitution of the EECC. The provisions of the draft EECC agreement, drawn up by RBS management, were largely shaped by the need for compliance with the legal requirements of the Directive and a desire to avoid ‘gold-plating’. Among other things, this meant aligning the geographical scope of the EECC with the European economic Area (EEA), and opting for fairly standard constitutional arrangements (EWCB 48 p.5).
1.3 Have there been any instances in which EWCs have been able to influence the handling of transnational restructuring within companies headquartered in your country (or in American, Japanese or other non-EEA-based companies with major operations in your country) – or, conversely, where the EWC has not been consulted about transnational restructuring?

There is little detailed information about the extent of EWCs’ influence in specific UK-based companies. However, alleged lack of consultation over restructuring with the EWC at P&O led to the abortive legal action reported in paragraph 1.5. In terms of foreign-owned multinationals with major plants in the UK, EWCs have in certain cases reportedly been able to influence the handling of restructuring, for example at General Motors where a series of three EWC-level agreements dealing with restructuring has included one specifically dealing with restructuring at Vauxhall (EWCB 33 p.7).
A 2003 survey of 24 UK, US and Japanese multinationals by the American management consultants Organization Resources Counselors Inc (ORC) found that, while 20 of the companies said they had informed and consulted their EWC over instances of company restructuring, and most regarded this as beneficial, this was less for its impact on company decisions, which was ‘low to non-existent’ in the majority of cases, than for the positive influence it exerted in terms of enhanced management co-ordination (EU0301204F). In ‘only a few companies’ had management accepted suggestions from the EWC and subsequently incorporated them into the company’s final decisions, although two of the companies had negotiated framework agreements with their EWCs addressing specific aspects of restructuring.

IRRU’s own study of EWCs in eight UK- and US-based companies (Marginson et al, British Journal of Industrial Relations, 2004) found that the capacity of EWCs to influence the outcome of transnational management decision-making is fundamentally conditioned by the nature of companies’ business operations and the degree to which they are internationalised. The impact of the EWC on management decision-making was found to be greatest in single business companies whose operations are spread across countries and where production and other activities are integrated across European borders. No EWC impact on management decision-making was evident in multi-business companies whose operations tended to be concentrated in one country and/or where there was little or no cross-border integration of production. 
EWC practice in the eight EWCs was further shaped by a range of further, structure and agency, factors. Management structure and management policy are both important. How far EWCs are ‘active’ rather than ‘symbolic’ was facilitated or constrained by whether there was a European level management structure which actually corresponded to the EWC. Where there was a close ‘fit’ between the management structure and the EWC, the latter was more likely to be active and more likely to have an impact on management decisions, than where there was not. Moreover, EWCs were more likely to exercise influence where management’s approach to the EWC was pro-active, seeing it as a mechanism that could be utilised for management purposes – such as improving employee understanding of the rationale for business decisions and hence the legitimacy of management actions – than where management’s approach was minimalist, primarily concerned to comply with its legal obligations but strictly circumscribing the role and remit of the EWC. The nature of pre-existing structures of employee representation are also important in facilitating the development of employee-side organisation and activity; in particular, the existence of representative structures at national group level in the main countries of operation and/or a pre-existing international network amongst employee representatives on which the EWC can build. In only one of the eight companies studied, a leading US-based automotive manufacturer, were all these factors present and the EWC exercised the strongest influence of any of the eight we investigated, engaging both in formalised consultation and the negotiation of European-level agreements with central management on the handling of restructuring.
1.4 Have any EWCs in companies headquartered in your country (or in American, Japanese or other non-EEA-based companies with major operations in your country) negotiated agreements or joint texts with management. If so, please provide details.

UK-based companies are conspicuously absent from the list of multinationals reported to have negotiated agreements with EWCs (EWCB 52 p.5), though major plants in the UK are covered by the joint texts agreed by the Ford and General Motors EWCs, among others (Carley, Transfer, 2002). 

1.5 Has any litigation/other enforcement proceedings concerning EWCs taken place in your country? If so please provide brief details, including the impact/significance of any key rulings.

In July 2004, the UK’s Central Arbitration Committee (CAC) published a decision concerning employee complaints relating to the process of establishing an EWC at the British Council, the UK’s international educational and cultural organisation (UK0409106N). This was the CAC’s first ever decision under the Transnational Information and Consultation of Employees (TICE) Regulations 1999, which implement the EWCs Directive in the UK. An earlier complaint to the CAC, in January 2001 (case EWC1/2001, between British Polythene Industries plc and the Graphical, Paper and Media Union), was withdrawn without a decision being issued.
The British Council case (EWC1/2004) concerned three separate complaints. Two were from British Council employees working in Spain and Portugal respectively who challenged their exclusion from the nomination and election process for a UK representative on the special negotiating body (SNB). The CAC pointed out that the TICE Regulations specify that complaints about defective balloting arrangements in the UK may only be made by employees who are employed in the UK. As neither of the complainants was employed in the UK, the CAC ruled it had no jurisdiction to address their complaints.

The third complaint concerned the British Council’s failure to provide information on the number of its employees within each member state of the European Economic Area which was requested by an employee. The CAC considered that, although the British Council believed that the request had been overtaken by events once moves to establish the SNB had been set in train, the complaint was well founded in that the requested information had not been provided. The CAC ordered the British Council to comply with the complainant’s request within one month of the date of its decision.

During 2002, employee members of the P&O EWC initiated a complaint to the Employment Appeal Tribunal (EAT) under the TICE Regulations concerning the company’s alleged failure to inform and consult the EWC properly over a restructuring issue. The complaint was subsequently withdrawn, reportedly because the employee side of the P&O EWC had no resources of its own and it proved impossible to raise the necessary funding to pursue the case from the various unions from different countries represented on the EWC. At a preliminary hearing of the case it was also questioned whether the employee side, as opposed to the full EWC, had the legal standing to be able to pursue a complaint. Under the TICE Regulations, only central management or the EWC can initiate a case before the EAT concerning the operation of an (Article 6) EWC agreement. Therefore, where the EWC includes representatives of management (which is the case in the great majority of UK-based companies), it is unlikely that the whole EWC (as opposed to the employee side) will agree to pursue such a case. This is a potentially significant problem that is likely to arise again in the future. The issue was highlighted in the UK government’s July 2003 discussion paper on the UK experience of EWCs (UK0308102N). Although a number of respondents commented on this aspect of the TICE Regulations (UK0406105F), the government has not indicated that it is prepared to change the law on this point.
2. The impact of EU enlargement on EWCs

2.1 Has any assessment been made of the number of additional companies headquartered in your country which have come within the scope of the Directive as a result of employees in the 10 new member states counting towards the Directive’s thresholds? Are any of these companies known to have established EWCs or to be in the process of doing so?

To date there has been no assessment of the number of UK-based which might additionally be covered by the EWCs directive as a result of EU enlargement. One example is thought to be the large retailer Tesco, whilst a non-EEA headquartered company now covered is South African-based SABMiller brewery (EWCB, 51, p8). There are no reports of newly-covered companies commencing the process of establishing an EWC.
2.2 Please summarise any data available concerning the extent to which existing EWCs in companies headquartered in your country have been ‘enlarged’ to include employee representatives from the 10 new member states. Please give examples of any major changes to existing EWC agreements which this has involved. 

Of the 232 UK-based companies identified by ETUI in November 2002 as being covered by the Directive, almost a quarter (53, or 23%) had operations in the new member states. This suggests that a sizeable minority of existing EWCs in UK-based companies will have to be enlarged to encompass employee representatives from the new member states. Across the population of EWCs established by 2002, ETUI reported that around 25% (up from 15% in 1999) included some form of representation from at least one of the countries from central and eastern Europe which joined the EU in 2004. From this it can be inferred that, in a minority of instances, EU enlargement has already been anticipated with full representatives of the new member states being included whilst in some others existing observer status for employee representatives will need to be formalised. For example, chemicals group BOC under its Article 13 agreement already included representatives from its operations in the Czech Republic and Poland. In the majority of UK-based EWCs affected by enlargement, however, the implications are probably being addressed currently. 

One of the larger UK-based companies which has enlarged its EWC in the light of EU enlargement is pharmaceuticals group GlaxoSmithKline (GSK) (EWCB 51 p.3). The 2004 annual EWC meeting adopted a revised agreement to accommodate the accession of the ten new member states to the EU, in each of which the company has operations, and the prospect of Bulgaria and Romania – where it also has operations – joining the EU by 2008. Under the previous (2001) agreement, all countries within the pre-enlargement EEA were accorded representation on the EWC whatever the employment size of the local operation, subject to a maximum EWC membership of 31. After EU enlargement, the application of the 2001 agreement’s formula would have resulted in 42 employee representatives – a total significantly above the 31 ceiling – in 2004, and 45 by 2008. The re-negotiated agreement makes two main changes. First, the maximum total number of employee representatives is increased by two to 33. Second, countries where the local operation employs up to and including 1500 are no longer automatically entitled to direct representation on the EWC. Instead, the countries concerned can be grouped, with each group being entitled to one representative. The groupings are to be agreed by the EWC’s (joint) select committee. 
In a revision of its Article 13 agreement in 2001, banking group HSBC anticipated EU enlargement by providing that acceding countries where the bank has operations (Czech Republic, Hungary and Poland) could send observers to the EWC in the 12 months prior to accession, being accorded full membership thereafter. Other large UK-based companies with operations in the new member states, but whose existing EWC agreements limit membership to the pre-May 2004 EEA, include BAT, British Airways and Royal SunAlliance. Amongst companies headquartered outside the EEA, with a strong presence in the UK, controversy was reported at PepsiCo Europe over Polish employee representation at the 2004 European Employee Forum meeting, where the three representatives nominated by the Polish NSZZ Solidarnosc trade union were ‘told that they were not welcome at the meeting’ (EWCB 52 p.4).
2.3 Have any assessments been made of the impact of the enlargement of EWCs on:

· the integration of employee representatives from the new member states; and

· the operation/effectiveness of the EWCs concerned?

Meardi (European Journal of Industrial Relations, 2004) reviews case studies of six EWCs (including two in US-based, although none in UK-based, companies) which had established informal relations with or formally encompassed representatives of the workforce in Polish operations and suggests that integration of employee representatives from the new member states tends to move through four stages: contact and information, negotiation, observer, full membership. Both ‘new’ and ‘established’ employee representatives commented that they still had little familiarity with the prevailing industrial relations and labour law situations in the two geographical spaces of ‘old’ and ‘new’ Europe, respectively. ‘Established’ employee representatives commented that developing such mutual understanding was all the more difficult when standards were so different. Nonetheless, no systematic obstacles were reported to developing ‘east-west’ co-operation, and ‘east-west’ rivalry was a feature of only one of the six cases.
3. Review of EWCs Directive/promotion of good practice

3.1 Have the government, employers’ organisations and trade union bodies in your country made known their views on whether and how the EWCs Directive should be revised? If so, please summarise these. If not, please outline the general approach to EWCs taken by each of these parties in recent years. 

In their comments on a July 2003 government discussion paper on the UK experience of EWCs (UK0308102N), the CBI and TUC put forward sharply diverging views on the prospective revision of the Directive. The CBI ‘sees no reason for a substantial review of the Directive’, and urges the government to take a ‘minimal approach’ to its revision. The TUC, on the other hand, argues that the Directive has ‘serious shortcomings’ and that the revision of the legislation is ‘both necessary and urgent’ (UK0311101N). The EEF also opposes changes to the Directive (EWCB 49 p.4). The government’s response to the consultation exercise (UK0406105F) indicated that there was a degree of consensus for some limited amendments to the Directive, but appeared to reject the key union demand for stronger statutory requirements in terms of the nature and timing of consultation.
3.2 In view of the European Commission’s emphasis on measures to promote the effectiveness of EWCs, what, if any, mechanisms exist in your country to promote the diffusion of good practice amongst EWCs by, for example, public bodies, employers’ organisations, trade unions, management consultancies and other organisations? Is there any evidence of EWCs in companies based in your country learning from, adopting and adapting good practice from other EWCs in other companies, sectors and/or countries?

There are various bodies and mechanisms through which good practice amongst EWCs might be diffused. Employers’ organisations such as the EEF periodically convene seminars which facilitate exchanges of practice between companies with EWCs. In addition there are at least two groups of leading multinational companies, comprising mainly UK- and US-based companies, which regularly engage with the practice of, and policy towards, EWCs. One is co-ordinated by US-based consultancy firm ORC, which has a multinational group of clients. As noted above, ORC conducted its own survey of practice in EWCs in 2002, covering 24 multinational companies, aimed at identifying the state of play and innovations amongst companies and anticipating the revision of the EWCs Directive (EU0301204F). Another is the European Study Group which focuses on the policy and practice of employee participation. Other management consultants have played an influential role in the drawing up of agreements establishing EWCs, advising a succession of companies. As a result, clauses on confidentiality have, for example, tended to become more codified over time. Amongst trade unions, the TUC and major trade unions such as Amicus, GMB and TGWU provide periodic training courses and seminars aimed at equipping trade unionists who are EWC representatives to fulfil their roles and press for best practice. Regular information on developments in EWC practice is published in the independent European Works Councils Bulletin (EWCB), which circulates widely amongst management practitioners and senior trade union officers. 

Managers and employee representatives involved in UK-based EWCs in particular companies also participate in projects aimed at developing EWC practice, such as the EU-funded lift.com project which involved Astra Zeneca, BP and the GMB union (EWCB 52 p.4).

Gilman and Marginson (Industrial Relations Journal, 2002), in a study of the wider body of EWC agreements, identify a discernible ‘learning effect’ in the provisions of agreements, whereby good practice developments – such as provision of training for employee representatives and convening of employee-side meetings immediately following EWC meetings – become diffused across further new and revised agreements.
4. Commentary by the national centre

Please provide your own comments on the issues covered by this study.

In terms of the national debate about EWCs, the UK’s transposition legislation and its operation in practice have generated relatively little controversy compared with the intensity of managerial opposition to the Directive in the run-up to its adoption.

The 40% ‘strike rate’ of EWC agreements among the UK-based companies covered by the Directive is relatively high compared to other major EU countries, despite the fact that the UK’s national industrial relations arrangements do not provide a strong institutional model for EWCs. However, IRRU’s research (Hall et al, Human Resource Management Journal, 2003) suggests that Anglo-Saxon traditions do find expression in a restrictive policy towards EWCs by headquarters management in UK-based companies and in a tendency for UK workforce representatives not to ‘punch their weight’ within EWCs. The spread and enhancement of domestic information and consultation procedures, driven by the UK’s imminent implementation of the EU information and consultation Directive, may in time influence UK managerial and employee-side attitudes and approaches to EWCs.

To date, very few legal cases have been pursued under the TICE Regulations, despite trade union complaints about an absence of effective consultation by some companies. The uncertainty concerning the standing of employee EWC members, as opposed to the EWC as a whole, to pursue complaints to the EAT needs to be resolved. In terms of the EU-level discussions about revising the EWCs Directive, UK unions are keen to see the legislation strengthened, while employers are opposed to substantial changes. The outcome of the government’s recent consultation on this issue suggests that the UK may support modest revisions to the Directive. (Mark Hall and Paul Marginson, IRRU)

